in Brown v. GSA, 5 the Court ruled that sovereign immunity barred discrimination claims against the federal government under 42 U.S.C. § 1981,' and by implication, 42 U.S.C. § 1985(3).7 The Brown Court held that Title VII provides the exclusive judicial remedy for discrimination in federal employment." To date, however, no court has granted a serviceperson a remedy under Title VII.
Title VII extends the protections afforded by the Civil Rights Act of 1964, as amended, to all employees "in military departments." 9 Notwithstanding this language, both the Eighth and Ninth Circuits have held that Title VII does not apply to uniformed military personnel. 1 0 The Supreme Court has denied review of the issue. 1 These courts thus deny any judicial redress for employment discrimination to over two million citizens in the nation's service. 12 A lone district court has opined that Title VII applies to uniformed servicepersons. Even this court would limit its application severely." 3 This Note argues that courts should apply Title VII to the United States military. It examines discrimination in the military and the inadequacy of current intramilitary remedies. The Note argues that uniformed servicepersons are statutorily entitled to a remedy for employment discrimination under Title VII. It contends that despite the often narrow and questionable statutory arguments of the opinions, the driving force behind the courts' denial of a Title VII remedy is the "separate community" doctrine, under which courts have traditionally declined to review claims concerning the military for fear of interfering with military discipline and efficiency, and for fear of interfering in a province supposedly entrusted to the "plenary power" of Congress and the President. The Note contends that courts' failure to examine the assumptions of this doctrine has led to its misapplication in cases arising under Title VII. Finally, the Note suginvolved. 574 F. Supp. at 479. The prevailing interpretation, however, is that Chappell necessarily imposed a per se prohibition on the filing of Bivens-type actions by servicepersons against their superiors for alleged constitutional violations. E.g., Mollnow v. Carlton, 716 F.2d 627, 630 (9th Cir.), cert. denied, 465 U.S. 1100 (1983). Moreover, although Chappell did not expressly apply to federal statutory violations, some courts, after finding the same risks to military discipline involved, have applied its reasoning to them. gests that strict adherence to the procedural provisions of the statute would minimize judicial interference with the military, yet protect servicepersons from undue abrogation of their fundamental rights.
I. DISCRIMINATION IN THE MILITARY

A. A History of Discrimination
Since the Civil War, various forms of discrimination have dampened morale, heightened militancy, even sparked mutiny in the United States military."' By the beginning of World War II, there were only five black officers in the Regular army, three of whom were chaplains. 1 5 During the Vietnam War, discrimination hampered the combat effort itself. Fear and resentment of racist commanders not only engendered disobedience and desertions, but also incited lynchings, fraggings, and riots both at combat posts in Asia and on training bases at home." Well into the 1960s, if not beyond, the military assigned minorities tasks that perpetuated the image of their meniality and the idea of their marginality to the service. Blacks felt that they were either fodder for the infantry or stewards for the officers. 17 The recent influx of minorities and women as well as its all volunteer policy have forced the military to make some progress toward eliminating discrimination. 8 Blacks now constitute about 19% of uniformed personnel, although they make up only 12% of the general population. On the other hand, women constitute 51% of the general population, but only about 10% of servicepersons. Moreover, the percentages of blacks and women in various ranks differ significantly. Thirty percent of the Army's top noncommissioned officers are black, but only 6% of the Navy's are. Sharp contrasts exist between the numbers of blacks and whites, and between the numbers of women and men, who hold commissioned offices, the highest positions in the service. Black officers are concentrated in the lowest three grades of commissioned offices. Black commissioned officers 14 (1971) [hereinafter NAACP RE-reach the proportion of blacks in the general population only in the Army. They never reach the proportion of blacks in the service. And at the rank of colonel or its equivalent, only 2.6% of officers are black. 9 Many black officers claim that white superiors have often overlooked them for assignments that could lead to promotion. These officers contend that discrimination has not disappeared from the service; it has merely "gone underground." 20 On the other hand, for women, the major career impediment is an open, statutorily enacted policy. Women are excluded from combat and therefore from senior command positions as well. 21 Like minority men, women also suffer from unaccepting or paternalistic attitudes of individual superior (and inferior) officers. 22 
B. Intentional Discrimination 2 "
Due to their "extraordinary discretionary authority," 2 individual military officers have wide latitude to discriminate against personnel below them. First, officers may discriminate in granting promotions. Some blacks complain that while white superiors tell them that they are doing an outstanding job, they give them much lower written evaluations or damn them with faint praise. 2 5 In addition, individual commanders may discriminate in handing out nonjudicial punishment and less than honorable administrative discharges. The latter may mar a serviceperson's lifelong employment opportunities. Neither of these actions requires a hearing. 2 " Finally, commanders may discriminate in transfer and other assignments which can determine opportunities for career advancement.
C. Neutral Rules Having a Disparate Impact
In addition to intentional discrimination by commanders, the military pursues a number of policies and practices that, although neutral on their 19 29 Because members of minority groups score "markedly" lower than whites on this test, however, the military has often "channeled" them into low skill, "soft core" fields or into the Army's infantry unit, where there are few opportunities for further training and fewer for promotion. 30 Applied to the military, Title VII would proscribe the use of discriminatory tests not related to performance in the service.
Unredressed, such discrimination is self-perpetuating. When women and minority officers miss out on plum assignments to war colleges and staff commands, they fail to obtain credentials and connections that will enable them to obtain the next promotion. 1
D. Inadequacies of Intramilitary Remedies
The military is a notoriously tradition-bound and hierarchical institution which has often been slow to respect changing public values, including those about discrimination, unless directed to do so by Congress, the President, or the courts. Current intramilitary remedies for discrimination are shockingly inadequate. Their principal deficiencies are: (1) control by the chain of command; (2) lack of formal procedures, accountability, or hearings; and (3) inappropriateness of military fora as courts of last resort. 33 Under either scheme, one must proceed through the chain of command; there are no independent channels. 4 Naturally, personnel are reluctant to file a complaint against a superior officer with that officer for fear of retaliation. 3 5 Concomitantly, officers have less than compelling incentives to investigate and redress complaints against themselves or their colleagues when a challenge is raised by someone of inferior rank." 6
Command Influence
Lack of Formal Procedures, Accountability, or Hearings
Not only does the chain of command control the grievance "process," but the "process" provides no detailed rules or strict accountability. Neither the Equal Opportunity Program nor Article 138 prescribes any procedures that the chain of command must follow in its investigation of complaints. No particular officer is responsible for investigation." 7 As a result, the chain of command usually opts for "informal" investigations, which are principally characterized by delay. The complainant almost never gets a hearing. The "process" resembles a runaround. 8
33.
Uniform Code of Military Justice (UCMJ), 10 U.S.C. § § 801-940 (1982) . 34. DoD regulations provide that "[tihe chain of command is the primary channel to correct discriminatory practices and for communication of race relations and equal opportunity matters." 32 C.F.R. § 191.4(g) (1986). DoD regulations provide no alternative channels of complaint. Similarly, Army regulations provide that "[i]ndividuals are encouraged to use command channels for redress of grievances . . . . When appropriate an independent investigator should be appointed. Personnel assigned to [Equal Opportunity] offices should be consulted . . . in the resolution of complaints of discrimination but should not be used to investigate such matters." AR 600-21, supra note 32, § § 2-4 (1977) . Not only is the appointment of an independent investigator discretionary, but the regulations make no provision for how to do so or whom to appoint.
In parallel fashion, article 138 of the UCMJ provides: Any member of the armed forces who believes himself wronged by his commanding officer, and who, upon due application to that commanding officer, is refused redress, may complain to any superior commissioned officer, who shall forward the complaint to the officer exercising general court-martial jurisdiction over the officer against whom it is made. The officer exercising general court-martial jurisdiction shall examine into the complaint and take proper measures for redressing the wrong complained of .... 10 U.S.C. § 938 (1982 
Inappropriateness of Military Fora as Courts of Last Resort
The cardinal goal of military law and military tribunals is discipline, not justice. 9 For this reason, the Supreme Court has observed that "courts-martial as an institution are singularly inept in dealing with the nice subtleties of constitutional law." 4 Although the military should have the first opportunity to redress grievances against it, the courts should not entrust entirely to the military a function, namely the preservation of individual rights, which the military is inherently unsuited to perform. 41 The
The Hill case provides a good example of the military runaround. See Plaintiff's Memorandum of Law Opposing Defendant's Motion To Dismiss or for Summary Judgment, and Motion for Judgment on the Pleadings at 9, 52-57, Hill v. Berkman, 635 F. Supp. 1228 Supp. (1986 . Promptly after her discharge, Hill, initially acting pro se, then through attorneys, initiated administrative complaints. She pursued these claims both where she had enlisted and in another city where she had worked. Hill's attorneys communicated with the Army informally by telephone and letter, and then formally by a verified written complaint. Throughout two years of administrative "review," the Army repeatedly delayed and never held a hearing or addressed the merits of Hill's claim. The Army did not grant Hill her honorable discharge papers, without which she had difficulty regaining civilian employment, for 15 months.
With regard to Hill's discrimination complaint, her attorneys complained to her superior officer, who was also an Equal Employment Opportunity (EEO) Officer, and pursued the complaint up the chain of command at each office to which she was directed. After nearly two years, Hill received a "final" agency decision against her and a "right to sue" letter. When she did sue, however, the Army defended on the grounds that she had failed to exhaust her administrative remedies because she had not sought redress at the Army Board for Correction of Military Records (ABCMR). Neither the ABCMR nor any service BCMR, however, has jurisdiction over the substance of discrimination complaints. By issuing an honorable discharge, a service precludes review by its BCMR. The establishment of independent investigatory bodies would remedy some of the defects of the current greivance process, especially its control by the chain of command. Cf 10 U.S.C. § 867 (1987) (providing Courts of Military Appeal composed of civilian judges to hear appeals of courts-martial). Independence, however, is not the only issue at stake. Establishing investigatory bodies within the Department of Defense would not address the more profound issues of institutional competence and values. The Constitution establishes Article III courts, not agency investigators, as the guardians of lack of an independent forum of last resort not only deprives the complainant of the best guarantee of due process of law, but it deprives the military of outside legitimation of its decisions." 2
II. STATUTORY CONSTRUCTION
Despite the history of discrimination in the military, the courts have denied servicepersons a cause of action under Title VII. The Eighth and Ninth Circuits agree that Title VII does not apply to uniformed military personnel, but their rationales contradict each other. Although one district court has held that the statute does apply to the military, it looked to considerations outside the statute to restrict that application severely and to deny a remedy in the case in question.
A. The Ninth Circuit: The Scope of the "Military Departments"
In Gonzalez v. Department of the Army, plaintiff alleged that he had been denied a promotion because of intentional race discrimination on the part of the Army. 43 Title VII applies to the "military departments as defined in section 102 of Title 5 . '' 4 Nevertheless, in Gonzalez, the Ninth Circuit held that Congress referred only to civilian employees when it applied Title VII to the "military departments. 45 Ample evidence contradicts that conclusion.
First, section 102 of Title 5 states: "The military departments are: The Department of the Army[;] The Department of the Navy[;] The Department of the Air Force. ' 4 Title 5 nowhere indicates any exclusion of uniformed personnel from these departments. In fact, Congress expressly defines each of these departments to include uniformed personnel. For example, the Department of the Navy is composed of, among other things, "the entire operating forces . . . of the Navy and of the Marine Corps," and all "field activities, headquarters, forces, bases, installations, activities and functions under the control or supervision of the Secretary of the civil rights. It also establishes that the civilian government is supreme over the military.
42. Hill v. Berkman, 635 F. Supp. at 1240-41. 43. 718 F.2d 926 (9th Cir. 1983). Following his termination, plantiff was granted reinstatement and a promotion through administrative proceedings. Plaintiff alleged that despite these remedies, he was still "at least four years behind his class-year contemporaries in the promotion process," and that he had sustained other injuries. Id. at 927. Navy." ' 47 In addition, Congress referred the reader to a general definition of military "department" which expressly includes "all field headquarters, forces, reserve components, installations, activities, and functions, '48 not just civilian bureaucrats. Finally, Congress emphasized the breadth of the term "department" by providing a separate definition of "executive part of the department." Even these limited parts of the departments encompass thousands of uniformed personnel. 4 9
The legislative history of Title VII, like the language of the statute, strongly supports a broad definition of department. The language of Title VII precisely tracks the language of the Fair Labor Standards Act." That statute, like Title VII, defines military departments by reference to 5 U.S.C. § 102, but then expressly limits its coverage to the civilian employees thereof. 51 If the term "department" encompassed only civilian employees, such limitation would be redundant. Had Congress wanted to narrow the coverage of Title VII, it would have done so in parallel fashion.
The Gonzalez court suggested that the term "military departments" refers to civilian employees, whereas the term "armed forces" refers to uniformed personnel. 2 Congress has defined "armed forces," however, as "the Army, Navy, Air Force, Marine Corps, and Coast Guard. ' 5' As noted above, Congress expressly includes the members of these bodies within the "military departments. ' 5 Therefore, whereas the "armed 49. 10 U.S.C. § 101(6) (1982) (" 'Executive part of the department' means the executive part of the Department of Defense, Department of the Army, Department of the Navy, or the Department of the Air Force, as the case may be, at the seat of the government."); 10 U.S.C. § 101 note (1982) ("the term 'executive part of the department' refers to the limited sense of the executive part at the seat of government. This is required by the adoption of the word 'department' .
to cover the broader concept of 'establishment.' ").
Each of the departments assigns both civilian and uniformed personnel to its executive part. See, e.g., 10 U.S. forces" encompass only uniformed personnel, the "military departments" encompass both civilian and uniformed personnel. 55
B. The Eighth Circuit: The Scope of "Employees"
In Johnson v. Alexander, 56 plaintiff alleged that he had been denied entrance to the Army on the basis of two regulations which operated to discriminate against blacks. The Eighth Circuit concluded that uniformed military personnel are not "employees" entitled to the protection of Title VII. The court reasoned that military service "differs materially from [civilian] employment in a number of respects." '5 7 The court listed several distinctions between military and civilian employment in a footnote," 8 but failed to show any relevance of those distinctions to the objectives of Title VII. Indeed, the main distinction noted by the court, that enlisted personnel may not freely quit their "job[s]," 59 renders the need for Title VII protection more compelling in the military than in civilian employment. Other than the contractual term of employment, the only real distinction between civilian employment and voluntary military employment is the need for extraordinary discipline in the latter. Because the military need not discriminate against its personnel in order to maintain discipline, the distinction should not operate to exclude military personnel from the protection of Title VII.
The Eighth Circuit's holding, moreover, clashes with Congressional intent that the coverage of the statute be expansive. The 1972 amendments extended Title VII to cover "all federal personnel." 60 Courts reason that 55. Moreover, because civilians are commingled with uniformed personnel on staffs in the executive parts of the military departments, civilians alone could not constitute the military departments. See, e.g., statutes cited supra note 49. Thus, when Congress occasionally refers to "a civilian employee of a military department. . . or a member of the armed forces, see, e.g., 10 U.S.C. § 2 7 37(a) (1982), it intends to indicate precisely to whom a statute refers, not to sever the armed forces from the military departments. If the military departments were composed solely of civilians, Congress could refer merely to "employees" of military departments. The term "civilian" would be surplusage. amendments, the opposite presumption should obtain: Unless Congress expressly excluded a group, silence in the legislative history indicates an intent to include. Because Congress directed that the term "employee" in Title VII be construed "in the manner common for federal statutes," the legislative history of the term "employee" in federal labor statutes, among others, provides evidence of Congress' intent that Title VII reach broadly in its coverage. In Title VII, as in several other statutes, Congress left the term "employee" undefined in order to include the broadest possible spectrum of workers despite distinctions between them. 6 ' Furthermore, in construing Title VII, courts have held that the term employee must be given its "common, everyday meaning," 2 which would surely include servicepersons. Moreover, uniformed military personnel would qualify as employees even under the narrowest federal statutory definition," under the narrow common law "right to control" test, which stresses physical control over the worker, and under the "economic realities" analysis, which examines the employee's dependency upon the employer. 64 §2000e-2016(a) (1982)). 61. Title VII states merely that "the term 'employee' means an individual employed by an employer," with certain exceptions not relevant here. 42 U.S.C. § 2000e(f); see Dowd, supra note 50, at 78.
The Supreme Court has indicated that the use of the undefined or unlimited term "employee" should be analyzed in light of its statutory purpose. If the statute in question is designed to serve a broad remedial goal, then the term should be broadly construed. In NLRB v. Hearst Publications, 322 U.S. 111 (1944) , for example, the Court stated that the term "employee" did not have a static meaning. "Rather, 'it takes color from its surroundings . . .[in] the statute where it appears'... and derives meaning from the context of that statute, which 'must be read in the light of the mischief to be corrected and the end to be attained. ' The Eighth and Ninth Circuits interpret the language of Title VII in contradictory fashion. Whereas the Ninth Circuit held in Gonzalez that the phrase "military departments" in Title VII does not encompass uniformed employees, the Eighth Circuit expressly conceded in Johnson that it does. 6 5 Conversely, the Ninth Circuit, despite the relative weakness of its "military department" holding, has never even bothered to raise the still weaker "employee" argument upon which the Eighth Circuit rests its rule." 8 Because the courts cannot agree on cogent reasons why Title VII should not apply to the military, their consensus is largely illusory.
C. The District Court Opinion
In Hill v. Berkman, plaintiff alleged that the Army's closing of the Nuclear, Biological and Chemical Specialist (NBC Specialist) position to women was not substantially related to the combat exclusion policy as the Army contended, but instead represented intentional sex discrimination. In Hill v. Berkman, the court disagreed with the line of authority holding that Title VII does not apply to the uniformed military. Although it characterized the legislative history as the court stated that "[t]he plainest rendering of the statute suggests that Title VII does not distinguish between uniformed employees and civilian employees. ... . In the absence of a make it more nearly one of employment . . . with respect to the ends sought to be accomplished by the legislation, those characteristics may outweigh technical legal classification for purposes unrelated to the statute's objectives and bring the relation within its protections." Hearst, 322 U.S. at 128 (discussing "employers" and "independent contractors"). The economic realities test focuses on the dependency of the worker on the employer. Its application has resulted in a flexible standard that favors inclusion of a broad group of workers under the term "employee." See Dowd, supra note 50, at
93.
Professor Dowd advocates a version of the economic realities test which would assess the employer's ability to affect an individual's employment opportunities. Dowd, supra note 50, at 77. Given the binding nature of an enlistment in the service, as well as the stigma (especially with respect to future employment opportunities) of a dishonorable discharge, the military and its uniformed personnel would stand in an employer-employee relationship under this test as well.
Uniformed servicepersons would qualify as employees even under the older, narrower common law "right to control" test, which assesses only the employer's right to control the worker. See, e.g., Cobb, 67. 635 F. Supp. 1228 (1986). Plaintiff did not challenge the validity of the combat exclusion policy itself. She merely contended that in this case, the Army was using the combat exclusion policy as a pretext for discriminating against women. contrary decision by Congress, there is no reason for a military exception to the equal protection policies embodied in Title VII." 6 Despite its rejection of a military exception to Title VII, the ruling in Hill narrowly circumscribed the application of Title VII to military personnel actions. First, it suggested that courts should apply a balancing test similar to that announced by the Fifth Circuit in Mindes v. Seaman, 69 a constitutional action, to determine whether to review a Title VII claim against the military." The Mindes test affords the military a high degree of judicial deference."' Applying this test, the court declared that in order to avoid second-guessing "day-to-day decisions crucial to disciplinary relationships," courts should not afford a Title VII remedy for "isolated individual allegations of discrimination [which] are best left to intramilitary review."" 2 Second, the court held that even for policy decisions that affect a large number of personnel, the test for judicial intervention is "whether the military decision was clearly arbitrary and erroneous, with a harmful effect present at the time the dispute reaches the court." 3 The court contended that a highly deferential test based on a "clearly erroneous" standard would "allow[s] the armed forces necessary flexibility to make changes and alter policy." 1 7 4 It did not explain why military policies having discriminatory impact should be afforded more deference than those of other organizations." Nor did the court attempt to justify the requirement that a harmful effect be present at the time of suit.
The strikingly narrow reasoning of the appellate cases and the courts' failure to address the conflicts between them suggest that the courts have cloaked policy objections to Title VII claims in the guise of statutory conHill enlisted in the Army Reserve on the understanding that she would become an NBC Specialist. After she had completed basic training, taken an unpaid leave from her job, and given up her apartment, the Reserve informed her that it had reclassified the NBC position as a "combat support role," and had thus closed it to women. After adverse public reaction, the Army reopened the NBC position to women thirteen months later. The Army's current policy is that the NBC position is not a combat position. Women are currently working as NBC Specialists. struction. 78 As Hill v. Berkman illustrates, however, statutory construction raises the strong possibility that Congress intended Title VII to cover all military personnel. Because the legislative history of Title VII mandates that it be construed broadly to effectuate its compelling purpose of enforcing the equal protection clause," courts should resolve statutory ambiguities in favor of inclusion.
III. THE SEPARATE COMMUNITY DOCTRINE AND ITS
MISAPPLICATION IN DISCRIMINATION CASES
In the majority of cases involving the military, courts defer to the military under the vague yet expansive "separate community" doctrine78 Courts' refusal to apply Title VII in military cases is most likely driven not by their narrow statutory arguments but by this general deference to the military. The Supreme Court stated the reasoning underlying the separate community doctrine in 1954 in Orloff v. Willoughby:
udges are not given the task of running the Army. The responsibility for setting up channels through which . . . grievances can be considered and fairly settled rests upon the Congress and upon the President of the United States and his subordinates. The military constitutes a specialized community governed by a separate discipline from that of the civilian. Orderly government requires that the judiciary be as scrupulous not to interfere with legitimate Army matters as the Army must be scrupulous not to intervene in judicial matters. Even commentators who sympathize with this doctrine agree that courts have failed both to delineate its boundaries and to analyze its assumptions. 80 ply in discrimination cases. In recent decisions affirming the separate community doctrine, the Supreme Court has relied on military cases from the nineteenth century. 8 ' At the same time, the Court has ignored current literature from other disciplines that illuminates the nature of the modern military. 2 The Supreme Court's outmoded military jurisprudence has led lower courts to apply the separate community doctrine overbroadly to discrimination cases, particularly those under the statutory rubric of Title VII. The misapplication derives from misconceptions about three critical issues: the nature of the military, the nature of military discipline, and the separation of powers.
A. The Nature of the Military
The courts assume that the military is a "society apart" 83 from civilian society. That assumption clashes with the social and economic realities of the military and of discrimination.
Social Integration
Sheer numbers undermine the premise of the separate community doctrine. 8 In 1984, 2,138,000 uniformed military personnel were on active the existing state of affairs with alternatives closer to civilian norms. "The majority does not articulate a reason for this distinctive unwillingness to question legislative and administrative judgment where individual rights are concerned. Instead, it consistently asserts, without further elaboration, that the purpose of the armed forces is to ight wars, which requires a climate of discipline and unquestioned obedience without parallel in other activities of the government." Id. [E]vents quite unrelated to the expertise of the judiciary have required a modification in the traditional theory of the autonomy of military authority. These events can be expressed very simply in numerical terms. A few months after Washington's first inauguration, our army numbered a mere 672 of the 840 authorized by Congress. Today, in dramatic contrast, the situation is this: Our armed forces number two and a half million; every resident male is a potential member of the peacetime armed forces; such service may occupy a minimum of four percent of the adult life of the average American male reaching draft age; reserve obligations extend over ten percent of such a person's life; and veterans are numbered in excess of twenty-two and a half million. When the authority of the military has such a sweeping capacity for affecting the lives of our citizenry, the wisdom of treating the military establishment as an enclave beyond the reach of the civilian courts almost inevitably is drawn into question. duty. 5 One fifth of all adults have had military experience. 8 Most enlisted personnel and junior officers remain in frequent contact with the civilian community and return to it after fairly short tours of service; they do not become isolated from American society. 8s This contact is significant. As a military task force itself pointed out, discrimination in the military has its roots in civilian society. " [T] he military system is not entirely independent of or isolated from, the larger society. . . . The one is part of the other . . . . To the extent that the larger system discriminates against its own personnel . . . , the smaller system plays its role in effecting that discrimination." 8 8
More importantly, discrimination in the military feeds discrimination in civilian society. For example, a Pentagon committee reported in 1969 that the Marine Corps was returning Marines, both black and white, to civilian society with more deeply seated prejudices than they possessed upon entrance to service. 8 9 A former Marine Corps Commandant has pointed out that "[t]oday most middle-aged men, most business, government, civic and professional leaders, have served some time in uniform. Whether they liked it or not, their training and experience have affected them, for the creeds and attitudes of the armed forces are powerful medicine, and can become habit-forming . . ... 9 Because the military is an integral part of society, Title VII must apply to servicepersons in order to achieve its goal of ending societal employment discrimination.
Economic Integration
The end of the Second World War saw the birth of the "military industrial complex" or the "defense industry." Far from "a society apart," today's military forms an integral part of the economy which employs more people, has a larger budget, and accounts for a larger percentage of the gross national product than any other entity in the nation. 9 1 In other words, the military is a major employer and should be subject to the same antidiscrimination requirements as all other government and private em- 93 Moreover, those advertisements have drawn racial and ethnic minorities, and increasingly, women-precisely those groups that Title VII was enacted to protect-to enlist in the military in high numbers."' Thus, to exclude the uniformed military from Title VII would be to exclude a substantial percentage of the Act's intended constituency from its protection.
U.S. DEP'T OF COMMERCE
B. Military Discipline
The military's singular mission to prepare for combat and its concomitant need to exact unfailing discipline may indeed justify limitation of some civil rights of soldiers. 9 5 The courts, however, have failed to weigh the actual threat to discipline of affording a remedy for discrimination. Even more critically, the courts have failed to weigh the costs to the military and to society of not affording a remedy. Courts that apply the separate community doctrine in antidiscrimination cases rely on two false premises: that antidiscrimination suits will disrupt military discipline, and that disallowance of such suits will preserve military order.
The Costs of Not Affording a Remedy
Again and again, courts have refused to allow servicepersons to sue the military for discrimination and other grievances because of the purported threat to discipline and the alleged fear of a flood of suits. 9 Discrimina-92. The typical refrain of military recruiting commercials is: "Find your future in the Army." The way that the military promotes itself impeaches its argument that it is not an employer and that servicepersons are not employees. Its advertisements do not suggest that recruits will join an isolated society, but stress the career opportunities that service affords in both military and civilian life. One of the main advertisements tells potential recruits that the Army will send them to college after their tour of service. Another reminds recruits that "It]he computer training is yours forever." Still another claims that "the army is the world's largest school for high technology." See supra Section II.B. 94. See U.S. DEP'T OF COMMERCE, supra note 12, at 341 (Table No . 566). 95. See generally Hirschhorn, supra note 80. Hirschhorn carries the discipline argument farther than any other court or commentator. He argues not only that strict discipline is essential to effective warfare, but that "the Constitution permits the United States an unlimited choice of ends in war, which necessarily implies an unlimited choice of. . .means." He then argues that "these ends can be effectively pursued with safety to the political instititutions of the Constitution only by subordinating the personalities of members of the armed forces to the will of the political authorities. tion itself, however, poses a grave threat to military discipline, morale, and order. Close examination has revealed even instances of apparently spontaneous racial violence to be prompted by underlying resentment by blacks of unequal treatment by the command. 97 Events in Vietnam suggested that black resistance to discriminatory command substantially impaired combat efficiency. 8 The Congressional Black Caucus found that racial polarization on account of discriminatory practices could potentially stalemate the overall effectiveness of the military as a fighting force. 9 9 Courts do not protect military order by ignoring military discrimination.
The Costs of Affording a Remedy
The military has never substantiated, nor has it been asked to substantiate, its claims that judicial review will disrupt discipline and invite an avalanche of suits. In fact, Article III courts have adjudicated a number of constitutional antidiscrimination claims against the military without impairment of discipline or a flood of suits."" 0 Statutory claims under Title VII, the parameters of which are precisely defined by the Congress, pose still less of a threat of intrusion. 98. D. CORTwRIGHT, supra note 16, at 41 ("Claiming that they would be endangered by racist commanders, Willie Moten and six others of C Company. . .refused to move into the field. There is no telling how many other similar incidents took place . . ... "); see also id. at 56, 140, 154-55, 210, 218-19 (Army racism resulted in refusal to follow orders; black revolt; challenge to stability of armed forces, future of all volunteer force, survival of American military; threat to national security).
99. Id. at 218-19. Furthermore, lack of any meaningful remedy for discrimination may increase frustration, disrespect for superiors, and resort to violent self-help remedies on the part of uniformed personnel. For instance, a black sailor recently stabbed his white superior officer to death aboard a frigate at sea. The sailor believed that the officer had blocked his promotion out of racial prejudice. N.Y. Times, Jan. 23, 1986, at A14, col. 1. At the court-martial, the ship's commander acknowledged that there is "plenty" of racism in the Navy. The defense argued that the commander, a black, had failed to investigate the defendant's discrimination complaint properly on account of opposition of his white superior officers. N.Y. Times, Jan. 30, 1986, at A13, col. 1. The court-martial convicted the sailor of murder and sentenced him to life in prison. Furthermore, courts have not discussed the close relationship between discipline and morale. 0 Studies indicate that the perceived fairness of a system of military justice has a positive effect on discipline. 1 05 Safeguarding rights through Title VII actions would probably strengthen discipline, not slacken it.
Distinction Between Discrimination and Other Causes of Action
In cases concerning the military, courts typically quote from a melange of precedents involving review of courts-martial and administrative actions, 0 6 constitutional and statutory rights, 07 routine and political questions. Sometimes the courts ignore the fact that although all of these actions may raise the same concerns, namely military discipline and 102. Warren, supra note 84, at 188-89 ("[Slince 1951 the number of habeas corpus petitions alleging a lack of fairness in courts-martial has been quite insubstantial.").
Similarly, the military argued against the adoption of the Uniform Code of Military Justice in 1951 on the grounds that its broadening of the rights of servicepersons was a threat to discipline. Yet the UCMJ has not resulted in any substantial breakdown of discipline and in very few appeals in the civil courts have ensued. Id.; Sherman, The Civilianization of Military Law, 22 ME. L. REV. 3, 49-50 (1970) .
103. See Comment, supra note 71, at 622. 104. Even Baron von Steuben, the strict Prussian military theorist and disciplinarian, recognized the importance of morale. According to von Steuben, a captain's first object should be "to gain the love of his men, by treating them with every possible kindness and humanity, inquiring into their complaints, and when well founded, seeing them redressed." quoted in R. RIVKIN, supra note 36, at 335.
Modern social and military scientists confirm von Steuben. Experiences of the French Army and German Navy in World War I, for instance, demonstrate that resistance to military authority first arises from non-ideological threats to soldiers' well-being, such as danger, poor material conditions, and, significantly, degrading use of military authority. See L. In addition, observers have questioned the relationship between discipline itself and combat readiness and effectiveness. Studies of enlisted personnel have shown that only 1% fought because of "leadership and discipline." Self-preservation, self-respect, and expectations of family and colleagues were far more important. Even among officers, only 19% peroent thought that soldiers fought due to discipline. See R. RIVKIN, supra note 36, at 336-38.
Obviously, none of these issues can be resolved in the space of a footnote. Raising them, however, demonstrates the pervasiveness and complexity of the unexamined assumptions upon which many military cases rest.
105. See Note, supra note 103, at 328 n.130; cf. Brown v. Glines, 444 U.S. 348, 371 (1980) (Brennan, J., dissenting) ("The forced absence of peaceful expression only creates the illusion of good order; underlying dissension remains to flow into the more dangerous channels of incitement and disobedience. In that sense, military efficiency is only disserved when First Amendment rights are devalued."). separation of powers, they implicate them in different ways. Many of the cases in which the courts have limited servicepersons' constitutional rights, for instance, have arisen under the First Amendment. In these cases, the serviceperson has sought the right to take positive actions-to circulate petitions,"' 8 to tell black soldiers not to fight, 09 to wear nonuniform articles of clothing"°-which pose a threat to the discipline, order, and morale of the armed forces. Similarly, in Sixth Amendment actions, servicepersons have sought the right to force the military to change its procedures with respect to the speedy exercise of discipline." 1 In an action for discrimination, however, the only threat to discipline that the military has ever cited is the threat posed by the lawsuit itself-a threat, as noted, that the military has never substantiated. Unlike a tort action which might directly challenge the validity of orders given, a typical personnel action to upgrade a discharge from dishonorable to honorable, or even to challenge denial of a promotion would ordinarily pose little threat to discipline.
C. Separation of Powers
Courts often refuse to review actions against the military on the grounds that the Constitution requires judicial deference to Congress and the President with respect to military matters." 2 Case law in this area is decidedly confused. As the Eighth and Ninth circuit cases, Hill, and Mindes demonstrate, even when courts grant review of military actions governed by a statute, they defer substantially to the judgment of the military.
Some commentators have characterized these powers as "exclusive." 1 14
These commentators do not explain, however, why Congress' power over the military should be reviewed with any more deference than any other power granted under Article I, section 8.115 For example, although courts recognize congressional powers under the commerce clause, they still regularly review the constitutionality of statutes passed thereunder. Moreover, they regularly interpret the meaning of those statutes. 1 1 Congress' power to make rules governing the armed forces no more precludes judicial review of statutes governing the military than the commerce clause precludes judicial review of statutes governing interstate trucking. And the President's power under the Commander in Chief clause is not relevant to whether Title VII applies to uniformed personnel. 1 1 7 Courts may not abdicate their duties of constitutional and statutory interpretation merely because the military is involved."'
Deference to the Military
The Mindes test and its application in the Hill case illustrate the problematic nature of judicial deference to the military. The Mindes test consists of four criteria for determining whether federal courts should review a military action: (1) the nature and strength of plaintiff's claim; (2) the potential injury to plaintiff if review is denied; (3) the type and degree of anticipated interference with military functions; and (4) the extent to 
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Title VII and the Military which military expertise or discretion exists. 119 However, although the court intended the test to answer the question of whether to review or abstain, the first two criteria go to the merits of a case. The test directs courts to evaluate the merits of a case in deciding whether to review it. 20 Therefore, the test encourages courts to determine the merits before they are likely to have sufficient information with which to do so properly.
Because of its incoherent nature, courts have often applied the Mindes analysis not as an abstention doctrine, but as a standard of deference on the merits. 12 ' The Hill v. Berkman court, for instance, applied the test in this manner. After finding that Title VII applied to uniformed personnel, the court introduced the Mindes analysis to justify a severe limitation on that application. First, in dictum, it stated that Title VII should not apply to "isolated individual allegations of discrimination." ' 22 This dictum, because it suggested that courts actually abstain from review of individual instances of discrimination, was close to the spirit of Mindes. It was, however, far from the spirit of Title VII, which does not permit either individual instances of discrimination or discrimination pursuant to institutional policy.' Second, the court altered the standard of liability under Title VII for military policy decisions. For those decisions, the court ruled that the test is "whether the military decision was clearly arbitrary and erroneous, with a harmful effect present at the time the dispute reaches the court."'" The critical factual question "is whether the [ Even observers who find Judge Weinstein's decision wise under the circumstances must concede that, given its premise, it was wrong. Having found that Title VII applied to uniformed personnel, Judge Weinstein then effectively amended the statute with respect to its application to them. The function of courts, however, is to interpret and apply statutes, not amend them. Amendment of statutes is a lawmaking function committed by the Constitution to Congress. A court may not decline to apply a statute otherwise applicable because it seems unwise to do so in a certain situation, nor may it decree limitations on a statute not found in its text or in the Constitution. 2 7
Institutional Competence
Ostensibly because they lack expertise with respect to military discipline, courts often defer to military judgment. The judiciary, however, has not demonstrated any less competence in considering individual rights in the military than in prison, government employment, or national security contexts-other settings involving considerations of discipline or other complex and sensitive matters. 28 The military has failed to justify sufficiently why the issue of discipline should be privileged above all others. The Supreme Court has, under the umbrella of the political question doctrine, denied plaintiffs a remedy that would have required continuous judicial surveillance of the training, weaponry, and orders of the military. " A Title VII remedy, however, would not infringe upon these areas of military expertise. Moreover, in most Title VII cases, statutory interpre- Note that the incompetence argument is a "slippery slope." If the Supreme Court allowed gave credence to it, every case dealing with a complex institution might require a special tribunal.
129. Gilligan v. Morgan, 413 U.S. 1 (1973). The Court observed that "this is not a case in which damages are sought . . . .Nor is it an action seeking a restraining order against some specified and imminently threatened unlawful action. Id. at 5. Title VII actions typically involve damages and Title VII grants courts considerable equitable discretion. A Title VII remedy for discrimination would not involve a court in decisions about strategy and weaponry beyond its expertise.
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Title VII and the Military tation and individual rights-the core of judicial expertise-will be the central issues, not discipline.
To leave such determinations to the military, on the other hand, would pose two problems. First, the military possesses neither the competence nor the jurisdiction to assess statutory or constitutional claims of discrimination. 3 The Constitution assigns this function to the judiciary, not the executive branch. Second, military superiors trying to assess such claims would face a conflict of interest between their perceived need for discipline and the complainants' rights. 1 "' In fact, "the need for formal protections of independence is probably at its greatest in the military context, where discipline and institutional loyalty are most intense.' 3 2 IV. APPLYING TITLE VII TO THE MILITARY Application of Title VII has not wrought havoc upon police or fire departments, hospitals, or other institutions that demand discipline from their employees. Application of Title VII to actions by uniformed personnel would not cause chaos within the military either. In drafting the provisions of Title VII, Congress provided procedural hurdles for plaintiffs and remedial discretion for courts to avoid disrupting institutions or flooding the courts. These provisions are just as capable of operating with respect to the military as with respect to other institutions.
A. Procedure: Exhaustion of Remedies
Title VII requires federal employees aggrieved by agency discrimination to comply with rigorous administrative procedures. 3 In brief, before a complainant may file a suit in court, or even appeal to the Equal Employment Opportunity Commission (EEOC), complainant must: attempt conciliation through an Equal Employment Opportunity (EEO) Counselor; file a formal written complaint with the agency; review the disposition proposed after an investigation by the agency EEO Director; request a formal hearing by a complaints examiner or a review by the agency head; and receive a final agency decision. At each stage, plaintiff must comply with strict deadlines or waiting periods."" Only after final agency action (or after 180 days if no final action has been taken) may the claimant appeal to the Equal Employment Opportunity Commission (EEOC) or to federal district court.
13 5
Unfortunately, unlike the programs of other agencies, the Department of Defense Equal Opportunity Program is limited substantially to education, evaluation of statistical data, and enforcement of nondiscrimination requirements concerning use of facilities. 1 " Military Equal Opportunity (EO) officers may not investigate complaints of discrimination. 137 They have no independent authority. As an Army regulation expressly states, "In reality, the Commander is the Equal Opportunity Officer and, as such, is assisted by staff members having Equal Opportunity responsibilities.""' Individuals must use command channels for the redress of grievances. Those channels are woefully inadequate. To protect itself and its personnel, the military should appoint a Director of Equal Opportunity and Equal Employment Opportunity Counselors as provided for in Title VII and the regulations promulgated pursuant thereto. 40 The rigorous exhaustion requirements will protect the military from frivolous suits while the independence of the EEO officers would afford complainants more vigorous and unbiased investigation than they receive at present. The exhaustion provision seeks to preserve the balance of power between the judiciary and the military or other government agency "by regulating the timeliness of court review rather than the ultimate availability of review,"'' as the separate community doctrine and the Mindes test so inadequately attempt. 4 2
B. Substance: The Prima Facie Case and the Defense of Necessity
If afforded a cause of action against the military, a serviceperson who had fulfilled the exhaustion requirement would have to establish a prima facie case of disparate treatment or disparate impact, just as any Title VII plaintiff would. 143 Then the military, like any other Title VII defendant, would have an opportunity to rebut with a bona fide occupational qualification (BFOQ) or business necessity defense. 44 A BFOQ defense arose in the Hill case. In accepting it, the court employed an argument so deferential to the military as to be circular. The court held that "[b]ecause combat risk is an occupational qualification mandated by statute, it is an appropriate BFOQ exception to Title VII. ' ' 146 The court reasoned further that "[b]y extension, the Army policy on women in combat, though not codified by Congress, should be accorded the weight of a statute." Assuming arguendo that the statutory combat exclusion renders sex a BFOQ for military combat positions, "Army policy" should not thereby escape judicial scrutiny. Agency policies, even military ones, are not entitled to the same deference as federal statutes.
1 46 If the military uses the combat exclusion or any other statute as a pretext for discrimination, 14 7 or draws its regulations overbroadly, 1 48 it should be liable under Title VII. If Title VII applies to the military as the Hill court held, the military may avail itself of any statutory defense or of the less rigorous business necessity defense. In so doing, however, the military must meet the statutory burden of proof with respect to its statutory defenses unless Congress amends Title VII. Likewise, the military should have to prove, not simply articulate, a business necessity defense.
C. Remedies
Under Title VII, a court may award a plaintiff a panoply of legal and equitable remedies, including but not limited to reinstatement, hiring, back pay, and any other equitable remedy to fashion the most complete relief possible." 4 9 In practice, trial courts have little discretion to deny full back pay up to two years and complete remedial seniority. 150 No punitive damages are allowed, however, and courts have already granted reinstatement and remedial seniority, among other equitable remedies, to servicepersons for a variety of causes of action.1 5 ' Although courts have discretion only to fashion the most complete relief possible, most forms of equitable relief, such as reporting obligations and conditional decrees, are by nature more flexible than back pay and seniority. Article III courts, by tradition extremely, if not unduly deferential to military needs, are not likely to fashion highly intrusive Title VII remedies. The separate community doctrine, the Mindes test, and most courts' unwillingness to apply Title VII to the military at all suggest that courts will tread softly in the equitable area. For example, the Hill court, the only court to apply Title VII to servicepersons, refused to afford the plaintiff any relief whatsoever despite "flaws" in the military's procedure.' 52 Rather than create a wave of judicial intrusion into military affairs, provision of a Title VII remedy would encourage the military itself to eradicate discrimination within its ranks so as to avoid any intrusion.
V. CONCLUSION
The legislative history of Title VII clearly mandates that the statute be construed broadly to include all situations not expressly excluded. The military argues, on the contrary, that uniformed personnel should be excluded because they were not expressly included. Given the legislative history, judicial interpretation and compelling purposes behind the statute, the military's arguments are unconvincing. The courts should apply Title VII as written to uniformed military personnel. Adherence to the procedural provisions of Title VII and judicious use of remedial discretion will protect the interests of the military. If the result is undesirable, then Congress, not the courts, may amend the statute.
Justice Douglas once explained that it is the function of the courts to make sure . . . that the men and women constituting our Armed Forces are treated as honored members of society whose rights do not turn on the charity of a military commander. . . .A member of the Armed Forces is entitled to equal justice under law not as conceived by the generosity of a commander but as written in the Constitution and engrossed by Congress in our Public Laws. 1 53
In protecting the rights of military personnel under Title VII, the courts would no doubt also protect the security of the nation. As General Douglas MacArthur once pointed out, morale within the military "will quickly wither and die if soldiers come to believe themselves the victims of indifference or injustice on the part of their government, or of ignorance, personal ambition, or ineptitude on the part of their military leaders." 1 54
